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Sunus

21 Subat 2015 tarihinde, Istanbul Bilgi Universitesi ve Schellenberg
Wittmer Ltd “Uluslararasi Insaat Sozlesmeleri ve Uyusmazlik Coziim
Yollar: - Tiirk Sirketleri Icin Zorluklar ve Firsatlar” baslikli bir konferans
diizenlemistir. Bu konferansin amaci, ingaat sektoriindeki profesyonel-
leri, uluslararas: ingaat projelerinde uzmanlagmis avukatlar1 ve akade-
misyenleri, yiklenicilerin ve ig sahiplerinin uygulamada kargilastiklar:
sorunlarin tartisilmasi ve bunlara ¢6ziim iiretilmesi igin bir araya getir-
mekti. Konferans bekledigimizden daha bagarili oldu ve birgok kisiden
bu konferanslar1 devam ettirmemiz yoniinde giizel donisler aldik. Or-
ganizatorler olarak biitiin bu motivasyon verici yorumlar igin tegekkiir
ederiz. Nitekim, 21 $ubat 2015, uzun ve verimli olacagini umdugumuz
bir igbirligi icinde hem Istanbul Uluslararas: Insaat Hukuku Konferanslar:
serisinin hem de bu kitabin ilkini olusturdugu bir kitap serisinin baglan-
gic1 olmus oldu (www.insaat-hukuku.bilgi.edu.tr).

Subat 2015 konferansy, uluslararasi diizlemde ingaat sirketleri arasin-
da 6nemli yer edinmis Tiirk yiiklenicilerini 6zel olarak ilgilendirmektedir.
Biiytik 6lgekli ve uluslararasi ingaat projeleri, nitelikleri itibariyle, diger
ticari sozlesmelerden farkli 6zellikler tagryan, uluslararasi uygulamasi olan
metinlerin ortaya ¢ikmasina sebep olmustur. Bu baglamda, insaat sektori-
niin en iyi uygulamalarini yansitan standart sézlesmeler gelismistir. Ingaat
projelerinden kaynaklanan uyusmazliklarin ¢6ziimlenmesinde yine ingaat
sektoriine 6zgii 6zel yontemlerden faydalanilmaktadir. Bu farkliliklarin
bilincinde olarak sorunlara yaklagmak biiyiik 6nem tagimaktadur.

Okuyucunun elinde tuttugu bu kitap, konugsmacilar tarafindan, in-
saat hukukundaki gelismelerin uygulamaya etkilerini yansitan, segilmis
konularda yazilan makalelerin bir derlemesidir. Kitapta 6ncelikle, sektore
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hakim profesyoneller, uyusmazliklarin heniiz s6zlesme agamasinda 6n-
lenmesi veya bir adim sonra santiyede ortaya ¢ikacak uyusmazliklarin
yonetimi ve yiiklenici-alt yiiklenici iliskisine 6zgii hususlara deginmis-
lerdir. Ardindan, ingaat hukuku alaninda calisan avukatlarin, millet-
lerarasi tahkimde bilirkisilerin konumuna iliskin gorislerine, FIDIC
sozlesmeleri gercevesinde uyusmazlik ¢oziimiine iliskin 6zel meselelere
ve en nihayetinde Tiirk ingaat hukuku 1s131nda FIDIC sozlesmelerinin
degerlendirilmesine odaklanilmustir. Sonraki ii¢ tebligde ise uluslararasi
uyusmazlik ¢6ziim yollarina iliskin meseleler, bu alanda ¢alisan avukatlar
ve hesap uzmanlari tarafindan ele alinmigtir. Ozellikle FIDIC sézlegme-
leri cergevesinde yiiklenici ve is sahibinin taleplerine iliskin usuller ve
gizli tehlikeler; insaat uyusmazliklarinda zarar miktarinin belirlenmesine
iliskin zorluklar degerlendirilmistir. Kitap, tahkim ve uyusmazlik teftis
kurullarinin, uluslararasi ingaat uyusmazliklarinin etkin ¢éziimiindeki
rolii tizerine dugtincelere yer verilerek sonlandirilmigtir.

Okuyucu, ele alinan tiim konularm, somut ve uygulamaya doniik bir
bakis agistile ele alindigini gorecektir. Kitapta yer alan tiim katkilar, bu kon-
feransin ruhunu ve belki de bagarisinin temel tagin1 yansitmaktadir: Ingaat
hukuku uygulamacilarinin makalelerinden olusan bu kitap, hem uygula-
macilara hem de ampirik veri edinmek isteyen akademisyenlere yoneliktir.

Bu sunus yazisiny, L Istanbul Uluslararast Insaat Hukuku Konferansim
basariya doniistiiren ve ozverili ¢aligmalari ile bu yayin1 miimkiin kilan
kisilere minnettarhgimizi belirterek sonlandirmak isteriz. Oncelikle,
tebligleri yayimlanmis olan konusmacilara bitiin katkilar igin tesekkiir
ederiz. Diger yandan Istanbul Bilgi Universitesi Hukuk Fakiiltesi'ne ve
ayni Fakiilte'nin Diinya Ticaret Hukuku Kiirsiisii'ne maddi destekleri i¢in
tesekkiir bor¢luyuz. Konferansin diizenlenmesi ve kitabin basiminda yar-
dimlarini esirgemeyen Arastirma Gorevlileri Yasemin Kabaklioglu, Goz-
de Kasap, Gokge Kurtulan ile Av. Fulya Goérer ve Av. Stephen Holder’a
miitesekkiriz. Her zamanki gibi, XII Levha Yayimncilik ve sevgili dost Erol
Oz her talebimizi kargilayarak kitab1 en kisa siirede yayina hazirladi.

Yesim Atamer Ece Bag Siizel Elliott Geisinger
Istanbul/Cenevre, Subat 2016



FOREWORD

On 21 February 2018, Istanbul Bilgi University and Schellenberg
Wittmer Ltd organised the conference on International Construction Con-
tracts and Dispute Resolution — Challenges and Opportunities for Turkish
Contractors. The idea was very simple: to bring together professionals of
the construction industry, legal practitioners specialising in international
construction projects and academia for a practice-oriented and critical
discussion on selected issues that contractors are facing. The success of
the conference was such that it became the inaugural event of the Istan-
bul International Construction Law Conferences series which we plan to
organize on a yearly basis (www.construction-law.bilgi.edu.tr). Just as the
21 February 2015 conference was the first of a series, this book is the
inaugural publication of a series that we hope will be long and fruitful.

The February 2015 conference was of particular relevance for Turk-
ish contractors, whose position among the top international contracting
companies is by now well known. The nature of large-scale, international
construction projects has resulted in international construction contracts
having particular features that differentiate them from other commercial
contracts. Standard forms of contract have developed which reflect best
practices in the construction industry. Along with these forms of con-
tract, the construction industry has favoured special methods of resolv-
ing disputes arising out of a construction project.

This book is the collection of the papers written by the speakers on
selected topics to which these developments have given rise in practice. It
begins with contributions by industry professionals on contract drafting
in view of dispute avoidance, on dealing with prospective disputes when
they arise in the field and on specific matters that arise in the contractor-
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subcontractor relationship. The focus then moves to the perspective of
construction lawyers on the position of expert witnesses in international
arbitration, on several specific issues arising from dispute resolution
under the FIDIC forms of contract and finally on FIDIC contracts in
light of Turkish construction law. The next three contributions relate to
specific issues in international dispute resolution as seen by international
practitioners, namely procedures for contractors’ and employers’ claims
(and pitfalls) especially in the framework of FIDIC forms of contract,
then the difficulties and challenges related to quantifying claims in inter-
national constructions disputes from the lawyer’s and from the quantum
expert’s point of view. The book closes with insights on the roles of arbi-
tral institutions and dispute review boards in the efficient resolution of
international construction disputes.

The reader will find all of these topics treated from a concrete
and practical standpoint. The contributions reflect entirely the soul of
the conference and the key ingredient of its success: this is a book by
construction practitioners for construction practitioners, as well as for
professionals from the academic world having a keen interest in empiri-
cal data.

We cannot close this foreword without expressing our gratitude to
all those who made the conference such a success and whose hard work
made this publication possible. First and foremost, we thank the speakers
for their valuable contributions to the conference and to this book. We
are deeply indebted to the Faculty of Law and the WTO Chair of Istan-
bul Bilgi University for their financial support. Our thanks also extend to
Research Assistants Yasemin Kabaklioglu, Gozde Kasap, Gokge Kurtu-
lan and Attorneys-at-Law Fulya Gorer and Av. Stephen Holder for their
endless efforts in putting the conference as well as this book so perfectly
together. As always, XII Levha Publications and Erol Oz have tried to
meet our every request and managed to publish the book in a very short
time, we are grateful to them.

Yesim M. Atamer Ece Bas Elliott Geisinger
Istanbul/Geneva, February 2016
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