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Sunus

21 Subat 2015 tarihinde, Istanbul Bilgi Universitesi ve Schellenberg
Wittmer Ltd. Uluslararas: Insaat Sozlesmeleri ve Uyusmazlik Coziim Yolla-
r1 baglikli bir konferans diizenlemigtir. Bu konferans, iki kurum arasinda
uzun siireli ve verimli bir is birliginin ilk adimini olusturmus ve konferans
sonrasinda alinan olumlu geri déniisler neticesinde, Istanbul Uluslararas:
Insaat Hukuku Konferanslari projesi hayata gecirilmistir (https://insaat-
hukuku.bilgi.edu.tr/tr/ ). Serimizin ikinci konferans1 21 Nisan 2017'de
diizenlenmistir. Uluslararas: Insaat Sozlesmelerinde Gecikme ve Temerriit
— Degismeyen Bir Soruna Yeni Yaklagimlar baghgini tagtyan bu toplantida,
projemizin felsefesine uygun olarak akademinin degerli katkis1 ve yon-
lendirmesiis1ginda, ingaat uygulamacilarinin, yine uygulamacilarla gesitli
sorunlar1 derinlemesine tartismast igin bir zemin saglanmustir.

Uluslararasi ingaatlarin giinimiizde siirekli artan hacimleri ve teknik
karmagikhig: diisiiniildiigiinde gecikme yaganmamasi adeta istisna olmus
durumdadir. Bazen kisa bazen uzun siiren bu gecikmelerin genelde pro-
jenin toplam maliyeti tizerinde 6nemli bir etkisi olmaktadir. Dolayisiyla
ingaat sektoriiniin en fazla tartigilan konularindan birisini kugkusuz te-
merriit olusturmaktadir. Tam giin siiren bu konferans kapsaminda ytikle-
nici ve ig sahibi sirketler, bu alanda uzmanlagmig avukatlar ve tiniversite
mensuplar1 bir araya gelerek ingaat s6zlesmesinde temerriit konusuna
yeni bir 151k tutmus ve uygulamaya yonelik tavsiyeler gelistirmistir. Oku-
yucunun elinde tuttugu bu kitap, konferanstaki konusmacilar tarafindan
hazirlanmig sunus ve makalelerin bir derlemesidir.



Kitabin ilk bolimiinde ingaat endiistrisinin bakis agisiyla dogru
zaman yonetimi araglar1 hakkinda bilgi verilmektedir. Blackrock Expert
Services, Londra'dan David Falkenstern ve Ilke Sahin, ingaat siiresince
ortaya ¢ikan gecikmeye iligkin uyusmazliklarin ¢6ziimiinde kullanilan
iyi uygulama 6rneklerini, ENERJISA'dan Didem Mutlu ve Kiirgat Ko-
cakahyaoglu ise is sahipleri i¢in dahili zaman yonetimi ve erken uyari
sistemlerini incelemistir. Kitabin ikinci boliimii, hakem kurullarini ikna
edebilecek delillerin hangileri oldugu konusuna odaklanmaktadir. Bu
bolimde HKA, Londradan Geoff Bewsey, gecikme analizi uzmaninin
bakis acisiyla gecikmenin 6l¢iilmesi ve sebeplerinin tespit edilmesi konu-
sundaki yontemleri ele almistir.

Kitabin tgtincti bolimiinde, temerriide iligkin birtakim sorunlu
sozlesme klozlar1 ayrintili bir sekilde tartigilmigtir. Freshfields, Dubai'den
Kim Rosenberg, okuyucuya karsilikli temerriide iliskin mukayeseli bir
calisma sunarken, Prof. Dr. Yesim M. Atamer gotiirii tazminat ve ceza
kosulu klozlarinin mukayeseli hukukta ve Tiirk hukukundaki yerini ince-
lemektedir. Advokatfirman Runeland AB, Stockholm’'den katilan, FIDIC
Icra Kurulu Uyesi Aisha Nadar ise kargilikli temerriit, gotiirii tazminat ve
ceza kogulu klozlarin1 FIDIC So6zlegmeleri 6zelinde tartigmaktadir.

Kitabin dordiincii ve son bélimiinde ise, temerriide bagl ihtilaflar:
onlemenin veya ¢ikmig ihtilaflar1 daha iyi yonetmenin yollar1 tizerinde
durulmustur. TAV Havalimanlar1 Holding’ten Goékhan Gelisen temer-
ride bagl ihtilaflarin 6nlenmesi ve yonetimini sektorden birinin bakis
agisiyla ele almig, ardindan, Cetinel Hukuk Biirosu'ndan DRBF Ulke
Temsilcisi Av. Yasemin Cetinel, uyusmazlik ¢oziim kurullarimin temerriit
halinde uyusmazliklarin erken yonetimi ve ¢oziimii konusundaki roliinii
incelemigtir. Son olarak Schellenberg Wittmer’den Dr. Christopher Boog
temerriit konusunu tahkimde ele almamin daha etkin bir yolu olup olmadig:
sorusunu yanitlamaya ¢aligmustir.

Ingaat hukuku uygulamacilarinin ve profesyonellerinin sunug ve
makalelerinin bir derlemesi olan bu kitabin okuyucularimiza faydah
olmasini umuyoruz. Bu vesileyle, Istanbul Uluslararasi Ingaat Hukuku
Konferanslarinin ikincisinin diizenlenmesini ve bu kitabin yaymini
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mimbkiin kilan bazi kurumlara ve kisilere minnettarligimizi belirtmek is-
teriz. Oncelikle Konferans’a ve bu kitaba katkida bulunan tiim konusma-
cilara tegekkiir ederiz. Istanbul Tahkim Merkezi (ISTAC), Tiirk Miisavir
Miihendisler ve Mimarlar Birligi (TMMMB), Tiirkiye Ingaat Sanayicileri
Isveren Sendikasi (INTES), Tiirkiye Miiteahhitler Birligi (TMM) ve
Uyusmazlik Coziim Kurulu Dernegi'ne (DRBF) konferansin daha genis
kitlelere yayilmasi konusundaki yardimlar1 dolayisiyla tesekkiir ederiz.
Konferansin diizenlenmesi ve kitabin basiminda yardimlarini esirgeme-
yen Istanbul Bilgi Universitesi Hukuk Fakiiltesi Aragtirma Gérevlileri
Yasemin Kabaklioglu Arslanyiirek, Gozde Hatipoglu, Gokge Kurtulan ve
Zeynep Damla Taskina ve Delano Turizm'den Koray Ozkan’a miitegek-
kiriz. Zeynep Damla Tagkin ayrica bu kitabin tashihi konusunda titiz bir
caligma gostermistir. Kitabin olusumundaki bu katkisi nedeniyle kendi-
sine ve On Iki Levha Yayincilik’tan Erol Oz ile Sevil Ocalan’a bitmek bil-
meyen degisiklik taleplerimize katlandiklar igin ayrica tesekkiirlerimizi
sunariz.

Yesim M. Atamer Ece Bas Siizel Elliott Geisinger
Istanbul/Cenevre, Subat 2018






FOREWORD

On 21 February 2015 Istanbul Bilgi University and Schellenberg
Wittmer Ltd had co-organized a conference on International Construction
Contracts and Dispute Resolution. This conference became the initiator
of along and fruitful cooperation between the two institutions. Inspired
by the very positive feedback we got from the participants of our first
conference we decided to launch the Istanbul International Construction
Law Conferences (www.construction-law.bilgi.edu.tr/). Our second con-
ference in this series took place on April 21, 2017. The overall approach
of the conference titled Delays in International Construction — New App-
roaches to an Eternal Issue was guided by the consistent philosophy of the
project: to foster in-depth discussions among construction practitioners
for construction practitioners, with valuable guidance and insights from
academia.

Due to their ever-increasing size and technical complexity, it is
nowadays uncommon for international construction projects not to ex-
perience delays — some minor, some huge. In turn, such delays can have
a significant impact on the costs of projects, and are frequently a major
cause of disputes. For these reasons, delays are among the most intensely
debated subjects in the industry. Within this one-day conference, owners
as well as contractor companies, specialized lawyers and the academia
came together in order to shed new light and gave practice-oriented in-
sights on selected issues relating to delays. This book is the collection of
papers written by the speakers.



The first section of the book is dedicated to the industry’s perspec-
tive and tools on time management. David Falkenstern and ilke Sahin
from Blackrock Expert Services in London explains best practices in ma-
naging delay-related disputes in the course of a project whereas Didem
Mutlu and Kiirsat Kocakahyaoglu from ENERJISA give an overview on
internal time management and early warning systems for owners. The
second section focuses on what really convinces arbitral tribunals as evi-
dence. Here Geoff Bewsey from HKA, London offers the delay expert’s
view regarding measurement of delays and determining causes of delay.

In the third section of the book some problematic contractual terms
relating to delay are discussed at length. First, Kim Rosenberg from
Freshfields, Dubai gives a comparative overview on concurrent delays in
the law. This article is followed by Prof. Dr. Yesim M. Atamer’s compara-
tive contribution on liquidated damages and penalties. Finally, member
of FIDIC Executive Committee Aisha Nadar from Advokatfirman Ru-
neland AB, Stockholm discusses the approach of the FIDIC Forms of
Contract towards concurrent delays, liquidated damages and penalties
clauses.

In the fourth and last section, the issue of delays in dispute preven-
tion and dispute resolution are discussed. Gokhan Gelisen from TAV
Airports Holding presents the industry approaches to dispute preventi-
on and dispute management in relation to delays. Yasemin Cetinel from
Cetinel Law Firm and Country Representative for Turkey for DRBF
discusses the role of dispute review boards for early dispute management
and resolution in relation to delays, and finally Dr. Christopher Boog
from Schellenberg Wittmer tries to find out if there isn’t a better way to
handle delays in arbitration.

We very much hope that this collection of essays representing the
views of practitioners as well as professionals of the construction world
will be received with interest. On this occasion, we would like to thank
several institutions and individuals who made this event as well as the
publication possible. First of all, we thank the speakers for their contribu-
tions to the conference as well as the making of this book. The Association
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of Turkish Consulting Engineers and Architects, DRBF, INTES, ISTAC
Arbitration Centre, and Turkish Contractors Association kindly helped
to disseminating this conference. Research assistants Yasemin Kabakli-
oglu Arslanyiirek, G6zde Hatipoglu, Gokge Kurtulan and Zeynep Damla
Tagkin at Istanbul Bilgi University carried all the burden of organizing
this conference, together with Koray Ozkan from Delano Tourism — we
are indebted to them. Zeynep Damla Tagkin has additionally taken over
the fastidious work of putting this book together. We are grateful to her,
and Erol Oz and Sevil Ocalan from On Iki Levha Publishing for bearing
with our endless requests for changes.

Yesim M. Atamer Ece Bas Siizel Elliott Geisinger

Istanbul/Geneva, February 2018
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